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COMMENTS OF TESLA, INC. ON THE PRELIMINARY SCOPING MEMO AND 
ISSUES IDENTIFIED IN THE ORDER INSTITUTING RULEMAKING 

 
Pursuant to the Order Instituting Rulemaking (OIR) issued on September 19, 2019, Tesla, Inc. (Tesla) 

respectfully submits these brief comments regarding the scope of issues identified therein.  Consistent 

with the process identified in the OIR, Tesla files these comments with the understanding that comments 

will serve in lieu of a separate motion for party status.  In this filing, we identify a number of issues that 

we believe the Commission should address in addition to those issues already teed-up for consideration. 

 

I. OVERVIEW OF TESLA 

Tesla’s mission is to accelerate the world’s transition to sustainable energy.  In the service of this 

mission, Tesla has dedicated itself to electrifying transportation through the manufacture and sale of 

advanced electric vehicles as well as key clean energy technologies, including battery storage and solar 

photovoltaic systems.  By electrifying the transportation sector and decarbonizing electricity production, 

substantial progress can be made in addressing climate change and the serious threat it poses, recognizing 

the significant share of greenhouse gas emissions that are directly attributable to the transportation and 

energy sectors.  To date, Tesla has delivered over 600,000 electric vehicles worldwide and has deployed 

over two gigawatt-hour (GWh) of energy storage and over three gigawatts (GW) of solar.  Relevant to 

                             2 / 19



 

2 

this proceeding, Tesla also has significant experience deploying microgrids.  This includes more than 80 

MWh of industrial microgrids deployed to date.  Project experience encompasses projects in Puerto Rico 

as part of recovery efforts in the aftermath of Hurricane Maria, deploying microgrids to meet energy 

needs in remote island communities, as well as specific experience deploying microgrids in California, all 

of which informs the perspectives we offer in this docket.   

 

II. BACKGROUND AND CONTEXT 

In September of this year, the Commission opened this proceeding to implement Senate Bill 1339, 

which directs the Commission to take certain actions to support the commercialization of microgrids by 

December 1, 2020.  Given the recent experience with the large-scale public safety power shutoff (PSPS) 

in northern California, and the ongoing risk that millions of customers face of both planned and 

unplanned outages given fire and other risks, the Commission’s initiation of this proceeding is timely.  As 

recognized by the legislature, microgrids represent a compelling option for electricity customers, who see 

“potential benefits of investing in their own distributed energy resources as part of microgrids, both to 

ensure their own level of reliability and to better manage their own usage.”  In the wake of the recent 

public safety power shut-off events, the value that microgrids can provide as a resiliency solution should 

be front and center for the Commission.  While microgrids can offer value to customers in a number of 

different ways, in the immediate term, Tesla believes there is a clear need to develop the regulatory and 

market framework specifically to support the deployment of microgrids for resiliency purposes.  It is from 

this perspective that Tesla approaches this docket.  Specifically, Tesla believes this proceeding should 

seek to identify and address the changes needed to make resiliency-driven microgrids a viable option for 

the customers and communities that now face an increased risk of prolonged outage due to fire risk and 

fire-risk management strategies as well as other natural disasters.   

 

 

 

                             3 / 19



 

3 

III. DISCUSSION 

Tesla believes there are a number of key issues and considerations that the Commission should 

address to make microgrids a viable solution to address customer resiliency need in addition to those 

already identified in the OIR. We discuss each of these areas below. 

a. The regulatory regime to which different types of microgrids are subject is an area in need 
of further clarification and guidance.  

Microgrids can take myriad forms, ranging from single-premise behind-the-meter microgrids, like the 

thousands of solar-paired storage projects that have already been deployed in the state, to substantially 

more complex arrangements involving multiple customers behind multiple meters being served by a 

diverse web of distributed resources including solar, storage and conventional generators.  As we look to 

more complex arrangements, a key source of uncertainty are outstanding questions regarding the 

regulatory “status” of a microgrid operator.  Specifically, at what point would a microgrid operator be 

deemed a public utility?  Absent clear guidance on this issue, the specter of being designated a public 

utility and subject to full weight of regulation such a designation engenders, or the risk of being found to 

be in violation of the incumbent utility’s franchise to provide electricity service in its service territory, 

will continue to prevent third-party owned and operated microgrid projects outside of the simplest 

arrangements from moving forward.  For example, a community that is interested in deploying a 

microgrid to ensure power to a town center in the event of an outage may be unable to proceed if the 

provision of service to multiple buildings on different utility service accounts would be viewed as 

providing utility service.  

Tesla appreciates that this raises important legal questions specifically pertaining to the applicability 

of Public Utilities Code § 218, which determines when the provision of electrical service constitutes an 

“over the fence” sale and thus crosses into the realm of utility service.1  Whether there are certain 

extenuating circumstances where exceptions to the strictures of the code may be allowed, for example 

                                                 
1 See “Letting Solar Shine: An Argument to Temper the Over the Fence Rule” (Tim Lindl, Ecology Law Quarterly, 
2009) for a good primer on the implications of PUC § 218 on opportunities to deploy and utilize distributed energy 
resources.  https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1912&context=elq  
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during emergency circumstances where the utility is not providing power, is a key issue that requires 

consideration. If such exemptions may be granted, the issue of what level of regulatory oversight should 

be applied to alternative arrangements remains.   

 On this latter issue, we believe that the approach taken in Puerto Rico may be instructive.  Pursuant 

to recently adopted regulations there, the level of regulatory oversight is a function of the type and 

structure of microgrid under consideration.  Under this regime, “Personal Microgrids” are subject to 

minimal regulation, “Cooperative Microgrids” are subject to somewhat more regulatory oversight, and 

“Third Party Microgrids” are subject to a more expansive body of regulatory requirements.2  This 

hierarchical approach to microgrid regulation has merit and provides a useful construct for consideration 

in the instant proceeding. 

b. The Commission should address the conditions under which a microgrid operator can 
leverage utility-owned infrastructure to provide resiliency and other services. 

In the prior section, Tesla offered a high-level vision of a community microgrid to keep a town center 

powered during a broader grid outage.  In addition to questions regarding the regulatory status of such a 

microgrid, this example also raises a number of other important questions including whether and under 

what terms such a microgrid would be able to leverage the utility’s distribution infrastructure.  Tesla 

believes this will be a significant issue where Commission guidance could be extremely helpful by 

ensuring that there are reasonable parameters and expectations to facilitate this type of deployment, given 

the tremendous benefits and opportunity it provides to support efforts to improve resiliency.  An 

important aspect of this that will need to be explored includes how to ensure that the operation of such 

microgrids is done in a way that does not undermine the fire-mitigation objectives of the de-energization 

event in the first place.  Close coordination with the utility and contractual arrangements that 

appropriately allocate risks between the community that deploys such a microgrid and the utility whose 

infrastructure the microgrid would utilize are areas of inquiry that the Commission should undertake in 

                                                 
2 Resolution adopting the Final Microgrid Regulation pursuant to Act 57-2014, May 16, 2018; 
http://energia.pr.gov/wp-content/uploads/2018/05/Resolution-Adoptation-of-Microgrid-Regulation-Final.pdf 
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this docket. Beyond the provision of resiliency services, the ability and terms under which a microgrid 

operator can use existing utility infrastructure to provide services to customers that are part of a microgrid 

is also an open question that should be addressed as part of these deliberations.  

c. Microgrids for resiliency should be treated comparably to more conventional grid 
hardening investments. 

Tesla fully expects that in the coming years the utilities will put forward plans to harden and adapt 

their infrastructure and operations to be able to better respond to elevated fire risks. Microgrids represent 

one potential solution that should be considered alongside other, more conventional solutions, much in 

the way that the utilities are currently required to consider distributed energy resources as potential 

alternatives to conventional distribution investments pursuant to the distribution deferral framework 

adopted by the Commission in the integrated distributed energy resources proceeding.  To the degree 

investment in microgrids represents a cost-effective alternative to other options, Tesla believes it will also 

be important to consider cost allocation issues that could disadvantage microgrids relative to other 

investments that serve similar purposes.  Specifically, Tesla asks that microgrids not be viewed as 

categorically different than other grid hardening investments intended to make electrical service more 

reliable in a given community from a cost allocation standpoint.   

For example, if there is a remote community where undergrounding  a portion of a transmission line 

serving that community is pursued as a means to reduce the likelihood of de-energization, Tesla’s 

understanding is that the associated costs would be socialized across the broad body of ratepayers.  In this 

example, it is conceivable that a microgrid project could achieve the same result at lower cost; however, it 

is not clear if investments in this microgrid could also be socialized.  If the cost recovery regime is such 

that the community would bear the entire costs of the microgrid, it would be clearly disadvantaged 

relative to undergrounding even if it is considerably more cost effective.  For this reason, it will be 

important for the Commission to ensure that microgrids are not viewed in a categorically different manner 

than grid hardening and other investments intended to enhance resiliency, and subject to comparable cost-

recovery treatment.  

                             6 / 19



 

6 

d. The value of resiliency needs to be recognized and compensated.  

Tesla’s experience with microgrid deployment strongly suggests that among the biggest challenges 

facing microgrid deployment for resiliency purposes relate to project economics.   Certain regulatory 

issues like some of those discussed above are important factors, but addressing those would not, in of 

themselves, drive meaningful deployment of microgrids largely because resiliency benefits are not well or 

easily quantified and there is no direct market mechanism that internalizes the full value of resiliency 

investments.  Even in the case of microgrids that serve a private entity, there are significant spillover 

benefits that accrue to society more broadly, further complicating efforts to place a value on the resiliency 

service.  Nonetheless, the value is clearly non-zero and without some effort to recognize and internalize 

this value, resiliency investments will fall below what is socially optimal.   

For this reason, Tesla was pleased to see the language in the statute and OIR regarding the 

establishment of rates and tariffs to support microgrids.  Tesla believes this will be a key aspect of this 

initiative and we encourage the Commission to develop tariffs that provide compensation to microgrids 

for the provision of resiliency services.  High level questions that will need to be addressed as part of this 

include (1) what types of microgrid projects would be eligible for such compensation (e.g. those located 

in areas and serving communities that are subject to high fire risk and PSPS events, those serving critical 

infrastructure facilities more broadly, etc.), (2) what level and on what basis would such compensation be 

provided, and (3) what oversight or validation would participating microgrid projects be subject to.  

Related to the question regarding the types of microgrid projects that would be eligible and consistent 

with the language in the statute regarding not compensating a customer for the use of diesel back-up or 

natural gas generation, Tesla believes that the Commission should also consider establishing a minimum 

renewable energy contribution requirement to ensure that the deployment of microgrids pursuant to this 

effort remains broadly consistent with the state’s clean energy policy goals.  The level of renewable 

energy required (versus the role of conventional assets) will need to be balanced against questions of cost 

and practicality. 
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e. The Commission should look beyond pilots in the immediate term. 

The OIR suggests that the Commission may consider launching “pilot microgrid programs to benefit 

communities most likely to be affected by public safety power shutoffs”.3  Tesla strongly believes that 

though well-intentioned, limiting opportunities to deploy community microgrids to pilots is misguided 

based on the extensive real-world experience that entities, like Tesla, already have deploying and 

operating microgrids of varying complexity. In Attachment A to this filing, Tesla provides a high-level 

overview of a number of microgrid projects that reflects Tesla’s deep experience deploying microgrid 

solutions.  This is a small subset of the microgrid projects we have deployed overall, including thousands 

of single premise solar-plus-storage systems.  Tesla does not believe there are specific technical 

challenges that pilots are needed to unearth at this time;  the principle issues impeding more widespread 

adoption are regulatory and financial, not technical in nature. Further, small one-off pilot projects have 

substantial programmatic costs that are hard for many developers to justify for a relatively small amount 

of revenue. As the PSPS events in northern California have demonstrated, there is an urgent need to 

facilitate resiliency investments, including microgrids.  A pilot program would be a woefully insufficient 

response to the exigencies at hand. Thus, the Commission should look to develop policies and programs 

that will begin the systematic and replicable deployment of microgrids throughout the grid. 

 
IV. CONCLUSION 

Tesla appreciates the opportunity to submit these comments regarding the scope of issues to be 

explored in this proceeding and looks forward to future engagement in this docket. 

 

 

 
Respectfully submitted,  

              
/s/ Andy Schwartz 

 
                                                 
3 OIR, pg. 2 
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